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Summary 


1. The Context 


This summary is meant to provide the reader with an overview and an 
understanding of the report of the Canadian Sentencing Commission. It should 
not be read as if it were the report itself. The recommendations are described 
in broad terms without mentioning details. Evidence and explanations of the 
Commission’s findings and recommendations are only occasionally and then, 
very briefly, discussed. The entire report must be consulted to achieve a full 
understanding of the proposals. 


The Canadian Sentencing Commission was given the responsibility of 
examining sentencing in Canada and of making recommendations on how the 
process should be improved. After conducting a thorough review, the 
Commission concluded that there are serious problems with sentencing in 
Canada and that these problems cannot be eliminated by tinkering with the 
current system or exhorting decision-makers to improve what they are doing. 
The system is in need of fundamental changes in its orientation and operation. 


Unfortunately these are not novel assessments. The problems have existed 
for a very long time and in recent years have become the source of extensive 
discussion and debate. Yet the changes that have occurred have been piecemeal 
in nature while the overall context in which sentencing takes place has 
remained virtually unchanged for over a century. Over the course of time, 
various commentators, federal commissions and committees have identified 
many of the same problems identified by the Canadian Sentencing Commis- 
sion. Problems — such as the over-reliance on custodial sanctions and the 
existence of unwarranted disparity in sentencing — do not require almost two 
and a half years of inquiry by a nine member Commission to be discovered. 
Identifying the problems may be relatively easy. Determining the solution is 
not. 


The Government of Canada established the Canadian Sentencing 
Commission in recognition that there exist serious problems in the structure of 
sentencing and that these problems could only be resolved by a comprehensive 
set of recommendations which reflected the complexities of the criminal justice 
system as a whole. The members of the Commission accepted this assessment 
and were mindful of what had been said about sentencing over the past 


century. 


2. An Overview of Structural Problems 


The Commission found that the problems of sentencing in Canada had 
more to do with the structure in which sentencing decisions are made than with 
the people who actually make the decisions. It identified a number of serious 
problems including the following: 


e The almost complete absence of policy from Parliament on the 
principles that should govern the determination of sentences. 


e Maximum penalties that are unrealistically high and which do not 
always reflect the relative seriousness of offences. 


e Mandatory minimum sentences that create injustices by 
unnecessarily restricting judicial discretion without accomplishing 
other functions ascribed to them. 


e Parole and early release programs that add uncertainty and an 
element of indeterminacy to sentences and yet which, at the same 
time, fail to accomplish the goals set out for them. 


e Courts of Appeal that are not structured in such a way as to make 
adequately comprehensive sentencing policy to provide effective 
guidance to trial judges. For example, Courts of Appeal, in 
formulating sentencing policy, can only respond on a case-by-case 
basis and only to those few cases brought before them. Indeed, the 
Courts are understandably reluctant to take on what is essentially 
a legislative role in setting down explicit policy on sentencing. 


e A lack of systematic information about current sentencing 
practice. For policy-makers and sentencing judges alike easily 
accessible information on sentencing does not exist. 


2.1 Lack of Public Confidence in Sentencing 


In this context, it is not surprising that the public does not understand 
sentencing in Canada and yet is also critical of it. It is a system whose structure 
is in need of change. The public may articulate part of its concern about 
sentencing in terms of its belief that offenders, in particular violent offenders, 
are not dealt with harshly enough. However, as the Commission’s public 
opinion surveys show, the public recognizes that the problems are more 
fundamental than simply a difference of opinion on the appropriate level of 
penalties. 


Victims, too, have expressed some concerns about sentences and the 
sentencing process. They feel that the criminal justice system generally, is not 
adequately responsive to their concerns. In the specific area of sentencing, they 
often feel, for example, that sentences are not predictable and do not reflect the 
gravity of the offences. When they hear of an offender receiving a custodial 
sentence, they do not know what portion of that sentence will actually be 
served in custody. The system is not designed to encourage restitution to 
victims in all situations where it is appropriate. Admittedly the sentencing 
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process cannot, itself, address the problems of victims in the criminal justice 
system as a whole. However, in addressing the lack of clarity and predictability 
in the process and in constructing a framework to encourage the exchange of 
information between all those involved in and affected by the sentencing 
process, the recommendations of this Commission will address some of the very 
real concerns expressed by victims of crime. 


2.2 Disparity in Sentencing 


The problems with the structures in which sentencing takes place go 
deeper than public perceptions. There is abundant evidence of unwarranted 
disparity in sentences including the following: 


e The majority of judges who responded to a Commission survey 
noted that there was variation in sentencing from judge to judge. 
This was perceived to be largely due to different personal 
attitudes and/or approaches taken by judges in sentencing 
offenders. 


e Over 80% of almost seven hundred Crown and defence counsel 
from six provinces who responded to a Commission questionnaire 
thought that there was unwarranted variation in sentences in their 
own jurisdiction, and over 90% thought there was unwarranted 
variation across Canada. 


® There is evidence that judges approach similar cases in different 
ways. These different approaches to cases — based on different 
views of what principles should be paramount — lead to different 
sentences being handed down for similar offences committed by 
similar offenders in similar circumstances. 


e There is, for some offences, a fair amount of variation in the 
sentences handed down across jurisdictions (within and across 
provinces). This variation follows no discernible pattern. 


e Sentencing exercises with judges who were all given the same 
written facts to determine a sentence suggest that judges differ 
widely in the sentences they would hand down. In addition, the 
sentences they said they would recommend tended to correspond 
to their view of the principles that were important in the case. 


2.3 Over-Reliance on Imprisonment 


Canada does not imprison as high a portion of its population as does the 
United States. However we do imprison more people than most other western 
democracies. The Criminal Code displays an apparent bias toward the use of 
incarceration since for most offences the penalty indicated is expressed in terms 
of a maximum term of imprisonment. A number of difficulties arise if 
imprisonment is perceived to be the preferred sanction for most offences. 
Perhaps most significant is that although we regularly impose this most 
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onerous and expensive sanction, it accomplishes very little apart from 
separating offenders from society for a period of time. In the past few decades 
many groups and federally appointed committees and commissions given the 
responsibility of studying various aspects of the criminal justice system have 
argued that imprisonment should be used only as a last resort and/or that it 
should be reserved for those convicted of only the most serious offences. 
However, although much has been said, little has been done to move us in this 
direction. 


2.4 The Courts of Appeal 


Over the years, Parliament has provided little guidance to judges with 
respect to the determination of sentences. The sentencing judge must look to 
the Courts of Appeal for guidance on sentencing. Courts of Appeal are not, 
however, adequately structured to make policy on sentencing. They are not 
organized nationally; hence, there is no obvious way of creating a national 
policy. They do not have the means and resources required to gather all of the 
necessary information to create policy on appropriate levels of sanctions. They 
are structured to respond to individual cases that are brought before them 
rather than to create a comprehensive integrated policy for all criminal 
offences. Most importantly, Courts of Appeal do not represent the people of 
Canada as Parliament does; judges are understandably reluctant to transform 
their courts into legislative bodies making public policy with respect to 
sentencing decisions. They appear to prefer to do what they do best; to guide 
the interpretation of the will of Parliament in the determination of the 
appropriate sanction in an individual case. 


3. The Need for a Comprehensive and Integrated Set of 
Proposals 


The sentencing structure that is being proposed by this Commission 
involves a fundamental overhaul of sentencing in Canada. It involves 
recommendations having to do not only with how the judge determines a 
sentence, but also with important components of the criminal justice system 
that give meaning to the sentence imposed. Thus, the Commission has made 
recommendations regarding parole and remission recognizing that early release 
procedures are an integral part of the sentencing process and hence have a 
profound impact on the meaning of a sentence of imprisonment. 


Since the terms of reference and the problems of sentencing are broad, the 
recommendations made by this Commission are necessarily broad as well. In 
addition, they are interrelated. Their purpose is to provide a comprehensive 
structure to make sentencing more equitable, predictable and understandable. 
This necessarily means that to understand the nature of the Commission’s 
recommendations, one must consider them in the context of the total package. 
Considering almost any subset of the recommendations in isolation from the 
rest will distort the overall meaning of those recommendations. 
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4. The Need for a Canadian Solution 


Solutions being proposed in other jurisdictions, though perhaps useful to 
examine, cannot be imported unchanged into Canada. The structure of 
sentencing in Canada has many positive features. Ultimately, in developing our 
approach to sentencing reform in Canada, we endeavoured to preserve the 
strengths of our sentencing system while directly attacking its weaknesses. 
Thus the Commission recommends that the ultimate authority for determining 
the appropriate sentence to impose in an individual case should remain with the 
trial judge. Courts of Appeal should continue to have the power and 
responsibility of reviewing and modifying sentences in individual cases. 
Parliament, as it does in other areas of national interest, should play a leading 
role in the formulation of criminal justice policy for the country. 


5. Guiding Principles 


After examining closely our system of sentencing offenders and identifying 
its strengths and weaknesses, the Commission was guided, in making its 
recommendations, by the principles found in the first column below. The 
second column contains a summary of the current situation. 


Guiding Principles Current Situation 
Role of Parliament 


Parliament has thus far never stated 
what principles should guide sentencing. 


e The sentencing of criminal offenders 
should be governed, in the first 
instance, by principles laid down by 
Parliament. 


Purpose 


e The fundamental purpose of sentenc- 
ing is to preserve the authority of and 
to promote respect for the law 
through the imposition of just sanc- 
tions. 


There are at least five main purposes 
with no explicit system of priorities. In a 
given case, these purposes may conflict. 


Priority 


e The paramount principle governing 
the determination of a sentence is 
that the sentence be proportionate to 
the gravity of the offence and the 
degree of responsibility of the 
offender for the offence. 


As noted above, there is no paramount 
principle. Judges choose among these 
purposes and combine them as they see 
fit. There are no rules determining the 
priority of these purposes. 


Trial Judges 


e Within the limits set by Parliament, 
the sanction imposed on an offender 
in Canada should ultimately be 
determined by an impartial and 
independent person with the best 
knowledge of the case: the trial judge. 


This is the current situation. The Com- 
mission maintained this as an important 
principle in its recommendation. 


nnn ne — 


Statutory Maximum Penalties 


e The upper limit of maximum penal- 
ties should provide sufficient scope to 
allow the imposition of appropriate 
sentences. However, the range avail- 
able should not be so wide as to pro- 
vide no guidance. 


At the moment, many maximum penal- 
ties are so high that they are rarely if 
ever used. Therefore, at present, the 
maxima provide little guidance and in 
many instances give a false impression of 
what sentence might be expected. 


Restraint 


e In line with the recommendations of 
numerous Canadian commissions 
that have reported in the past, sen- 
tences of imprisonment should be 
used more sparingly, especially for 
those convicted of minor property 
offences. Sentences of imprisonment 
should normally be reserved for the 
most serious offences, particularly 
those involving violence. People 
should not be imprisoned because of 
an inability to pay fines. 


Canada presently imprisons more people 
than do most western democracies. A 
substantial proportion are imprisoned 
for minor property offences or for non- 
payment of fines. 


Guidelines 


e Within the statutory limits, judges 
should be given explicit guidance on 
the nature and length of the sanction 
to impose. This guidance should not 
preclude the judge from selecting the 
most appropriate sanction from the 
full range of sanctions prescribed by 
Parliament. 


Parliament, directly or by implication, 
provides no guidance to the sentencing 
judge in determining the appropriate 
sentence to impose. Courts of Appeal 
give some guidance, but because the 
Supreme Court of Canada does not hear 
sentence appeals, there is no opportunity 
for a uniform approach across Canada. 


See 


Comprehensibility 


+ The sentence imposed by the court 
should bear a close and predictable 
relationship to the administration and 
execution of that sentence. We 
should move much closer then, to 


The sentence pronounced in court, in 
many instances, varies substantially with 
what actually happens to an offender 
because of the manner in which a sen- 
tence is administered and executed. 


“real time” sentencing. “Real time” Those sentenced to a term of imprison- 


sentencing reduces the discrepancy ment may be granted day release after 
between the sentence as pronounced serving one-sixth of the sentence and full 
by the judge and as administered by release on parole after serving one-third 
correctional authorities. thereof. 

Equity 

e The system to be proposed should, as There is unwarranted disparity in sen- 
much as possible, promote equity and tences such that the sentence is deter- 
enhance clarity and predictability in mined by factors beyond the seriousness 
sentencing. of the case, the blameworthiness of the 


offender, and the circumstances sur- 
rounding the commission of the offence. 
Sentences are, in most instances, not 
predictable unless one knows not only 
the facts of the case but also factors such 
as the identity of the trial judge and 
agreements that might have transpired 
between defence and Crown counsel. 
Given the uncertainty and unnecessary 
complexity of the system, it is not sur- 
prising that most people do not under- 
stand sentencing. 


6. Definition of Sentencing 


The Commission defines sentencing as the judicial determination of a 
legal sanction to be imposed on a person found guilty of an offence. That 
definition implies that sentencing is a different concept from punishment, 
though obviously most sentences do involve some degree of punishment and 
coercion. A sentence, however, is something that must be carried out, and 
therefore, there must be a reasonable level of accountability in the administra- 
tion of sentences. Sentences should be what they are said to be. 


6.1 Purposes and Principles of Sentencing 


At present, we have in Canada no clear guidance for the consistent 
application of principles governing the imposition of legal sanctions on 
offenders. There are a number of often-stated purposes — denunciation, 
deterrence (both general and specific), incapacitation and rehabilitation — but 
there is no way of determining which is most important in a particular case. 
Judges differ on the importance they attribute to the various purposes of 
sentencing in a given case. In addition, of course, these purposes are not ones 
which can be found in any law passed by Parliament. They are the product of 
judicial decisions rather than the result of democratically determined public 


policy. 


Three of these purposes (deterrence, rehabilitation and incapacitation) are 
clearly pragmatic. Sentences could potentially be justified with reference to 
these goals to the extent that they are able to realize them. There has been a 
great deal of research on each of these three purposes. Although the results are 
too equivocal to yield certainty, the research does, nevertheless, indicate the 
following: 


e Evidence does not support the notion that variations in sanctions 
(within a range that could reasonably be contemplated) affect the 
deterrent value of sentences. In other words, deterrence cannot be 
used, with empirical justification, to guide the imposition of 
sentences. 


e There are no comprehensive data that support the idea that courts 
can in general, or with specific identifiable groups, impose 
sanctions that have a reasonable likelihood of rehabilitating 
offenders. 


e Although it is a truism that offenders will not be able to commit 
the same offences while imprisoned as they would if they were at 
large in the community, the extensive literature on incapacitation 
suggests that as a crime-control strategy the costs of imprison- 
ment far outweigh the benefits achieved in reducing crime. The 
difficulty with incapacitation as a crime-control strategy is 
simple: too many people would have to be imprisoned unneces- 
sarily in order for crime levels to decrease appreciably. 


This Commission accepts the view that sentencing cannot by itself solve 
major social problems such as the occurrence of crime or the plight of victims 
of crime. However as long as society will, pursuant to the criminal law, 
authorize the imposition of sanctions on offenders, the sentencing process must, 
first and foremost, ensure that the principles of justice and equity prevail in the 
exercise of the power to impose and enforce such sanctions. 


7. Impact of the Proposed Changes in Structure 


The Commission’s recommendations deal with the structure in which 
sentencing decisions are made. Ultimately, of course, changes in this structure 
will affect what actually happens to people who have been found guilty of 


criminal offences. In broad terms, the Commission’s recommendations would 
have the following impact: 


¢ Sentences would be more proportionate: sentences have to be 
proportionate to the gravity of the offence and the responsibility 
of the offender. Violent offences which result in serious harm to 
persons would attract the longest custodial sentences. Offences 
against property and other less serious offences would attract 


lighter sanctions and to the greatest extent possible sanctions 
which do not involve incarceration. 


Sentences would be more equitable: the severity of the sanction 
would be determined by a more explicit set of principles, so that 
offenders being sentenced for similar offences committed in 
similar circumstances would receive similar sentences. 


Sentences would be more understandable: the length of a sentence 
of imprisonment imposed in court would be considerably closer 
than at present to the length of time actually spent in custody by 
an offender. 


Sentences would be more predictable: the offender, the victim and 
the informed public should have a better idea of what the 
sentence would likely be. 


Sentences of incarceration would be used with restraint: as a 
result of the development of principles to govern the determina- 
tion of sentences, it is expected that frequently voiced concerns 
about the over-use of incarceration will be effectively addressed. 


8. The Proposed Reform 


8.1 An Overview of the Commission’s Main Recommendations 


The recommendations made by this Commission are designed to provide 
the sentencing judge with additional structure and guidance for the determina- 
tion of sentences. They are not intended to inhibit the judge’s ability to impose 
fair and equitable sentences which are responsive to the unique circumstances 
of individual cases before the court. The net effect on actual sentences would 
be less dramatic than might otherwise be anticipated from an examination of 
the individual elements of the overall policy. This is illustrated by examining 


the Commission’s central recommendations: 


A new rationale for sentencing; 


Elimination of all mandatory minimum penalties (other than for 
murder and high treason); 


Replacement of the current penalty structure for all offences 
other than murder and high treason with a structure of maximum 
penalties of 12 years, 9 years, 6 years, 3 years, 1 year or 6 
months. In exceptional cases, for the most serious offences which 
carry a maximum sentence of either 12 or 9 years, provision is 
made to exceed these maxima; 

Elimination of full parole release (other than for sentences of life 
imprisonment); 

Provision for a reduction of time served for those inmates who 
display good behaviour while in prison. The portion that can be 
remitted would be reduced from one-third to one-quarter of the 
sentence imposed; 


° An increase in the use of community sanctions. The Commission 
recommends greater use of sanctions which do not imply 
incarceration (e.g. community service orders, compensation to 
the victim or the community and also fines, which do not involve 
any segregation of the offender from the community); 


¢ Elimination of “automatic” imprisonment for fine default to 
reduce the likelihood that a person who cannot pay a fine will go 
to jail; 

° Creation of a presumption for each offence respecting whether a 
person should normally be incarcerated or not. The judge could 
depart from the presumption by providing reasons for the 
departure; 


e Creation of a “presumptive range” for each offence normally 
requiring incarceration (again the judge could depart by 
providing reasons); and 


e Creation of a permanent sentencing commission to complete the 
development of guideline ranges for all offences, to collect and 
distribute information about current sentencing practice, and to 
review and, in appropriate cases, to modify (with the assent of the 
House of Commons) the presumptive sentences in light of current 
practice and appellate decisions. 


8.2 The Purpose and Principles of Sentencing: The Commission’s 
Recommendation 


A very important weakness of the present sentencing structure is that 
there is no clearly stated purpose of sentencing and there are no principles of 
sentencing that have been endorsed by Parliament. Instead we have a 
combination of sometimes unattainable and often conflicting purposes and 
principles. 


The Commission concluded that the overall purpose of sentencing had to 
have two main qualities: (1) it had to be realistic, and (2) it had to emphasize 
the principle of justice. Thus it recommended that the fundamental purpose of 
sentencing should be to preserve the authority of and promote respect for the 
law through the imposition of just sanctions. It follows that the paramount 
principle determining the sentence should be that the sentence be proportionate 
to the gravity of the offence and the degree of responsibility of the offender. 
This principle can be combined with a principle that has been repeated 
throughout legal writing in recent decades: the principle of restraint in the 
imposition of sanctions. The often-mentioned purpose of contributing to a just, 
peaceful and safe society is clearly more appropriate as a guiding purpose for 
the criminal law as a whole than it is as a guide to sentencing. 


Since the emphasis is on the accountability of the offender rather than on 
punishment per se, a sentence should be the least onerous sanction appropriate 
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in the circumstances. Imprisonment should not be used for rehabilitation and 
should be imposed only in those cases where: 


a) it is necessary to protect the public from violent crime, 


b) another sanction would not sufficiently reflect the gravity of the 
offence or the repetitive nature of the criminal conduct of the 
offender, or 


c) any other sanction would not adequately protect the public or the 
integrity of the administration of justice. 


Imprisonment could be used in cases of wilful non-compliance with the 
terms of a sentence where no other sanction can achieve compliance. 


8.3 Mandatory Minimum Sentences 


Canada has a long and inconsistent history of legislated mandatory 
minimum sentences which have, for decades, been criticized as being 
ineffective and unfair by many commentators and groups interested in criminal 
Justice. It is sometimes argued that mandatory minima indicate Parliament’s 
view of the seriousness of an offence. However, such a view ignores one 
important point: some of the most serious offences — e.g. aggravated sexual 
assault or manslaughter — do not carry minimum terms of imprisonment. 
Another argument is that mandatory minima are a way of guiding the trial 
judge on the type of penalty that is appropriate. However, mandatory minima 
do not guide, they force; consequently discretion is taken out of the hands of 
the judge and transferred to those in the system responsible for the initiation 
and conduct of criminal prosecutions. For these and other reasons, then, the 
Commission has recommended that all mandatory minimum penalties (except 
for murder and high treason) be abolished. 


8.4 Maximum Penalties 


At present, the only guidance from Parliament on the determination of 
sentences for most offences is the maximum term of incarceration prescribed 
for each offence. These maxima have two main problems associated with them: 
the maxima prescribed for various offences do not correspond to the relative 
seriousness of those offences; and maxima do not relate to what does or should 
happen to someone who is convicted of an offence. 


The Commission carried out a thorough review of maxima. In doing so, it 
looked both at current practice and the manner in which current practice 
would be “translated” into the Commissions’s overall proposals for policy. This 
involved creating equivalences between the effect of current parole and 
remission practice and the Commission’s proposal that inmates serve a 
minimum of 75% of their sentence before being released. The Commission 
recommends that the ceiling for any offence (other than murder and high 
treason) be twelve years. A twelve year sentence under the Commission’s 
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proposals is not only more definite than a twelve year sentence under the 
current system but it also would normally be a more severe sentence. Indeed 
almost all current sentences would, when “translated” into their equivalent 
sentence under the Commission’s proposals, come within the twelve year limit. 


After setting the ceiling at twelve years, the Commission had the 
responsibility of recommending maximum penalties for the over 300 offences in 
the Criminal Code, Narcotic Control Act and Food and Drugs Act (Parts III, 
IV). The final recommendations were influenced by the findings of public 
opinion research, rankings by other Commissions, maximum penalties 
presently assigned in this country and other countries, and patterns of 
sentences actually handed down. In general, the Commission, in line with 
public concerns about penalties, assigned the most severe maximum penalties 
to violent offences which result in serious harm to persons. The Commission 
recommended that the maximum penalty of 12 years be assigned to such 
offences as manslaughter, aggravated sexual assault and kidnapping. A nine 
year maximum was assigned to robbery, extortion, and sexual assault with a 
weapon. The lowest maximum penalty (six months in prison) was assigned to 
such offences as theft under $1000, indecent acts, and gaming and betting. 


8.5 Enhanced Sentences 


The Commission attempted to set maxima to reflect realistic limits on 
what should be expected. In doing so, however, it acknowledged that there are 
rare circumstances where extraordinarily long sentences are appropriate. 
Currently we have in Canada legislation allowing for an indeterminate 
sentence for “dangerous offenders”. The Commission recommends that this 
legislation be repealed and replaced with a proposal to increase the maximum 
(definite) sentence under special circumstances. The major criteria governing 
its imposition would be (a) the offence must carry a maximum penalty of 12 or 
9 years, (b) the offence must be a serious personal injury offence, and (c) it 
must be a brutal instance of such an offence that compels the conclusion that 
the offender is a threat or it must be part of a series of similar repetitive 
incidents. Various procedural safeguards are proposed to limit the use of this 
“exceptional sentence” provision. If the relevant criteria are proved by the 


Crown, the maximum penalty available for the offence may be increased by up 
to fifty percent. 


8.6 Total Sentences 


Many offenders before the court are sentenced for convictions arising 
from multiple charges. Criteria for concurrent and consecutive sentences are 
especially confusing since the Court must also take into account the principle 
that the “total sentence” must be reasonable. The Commission took the view 
that it is the resulting total sentence which is important rather than the means 
used to arrive at it. Under the Commission’s proposals, individual sentences 
would be assigned for each offence of conviction and then the sentencing judge 
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would apply the totality principle to impose a total sentence. It would no longer 
be necessary to make sentences consecutive and/or concurrent in order to 
impose the appropriate total sentence. In most cases, the judge would have, as 
an outer limit for the total sentence, the maximum provided for the most 
serious offence plus one-third of that maximum. 


8.7 Parole 


The Commission concluded that if the sentence pronounced in court is to 
be made more predictable, fair, and understandable, the rules and practices 
surrounding the administration of the sentence cannot continue to work at 
cross-purposes with sentencing principles. Thus, the Commission examined 
carefully the process by which a sentence of imprisonment is administered and 
the various programs which have the effect of varying the amount of time a 
person actually serves in prison. 


After a person is sentenced to a term of imprisonment under the present 
system he or she comes under the authority of correctional services and, for 
purposes of release, the parole board. Although there are a number of reasons 
why a person might have received a sentence of imprisonment by the judge 
(e.g. incapacitation, deterrence, rehabilitation, denunciation), release decisions 
are made largely on the basis of two criteria: the perceived need for 
incapacitating the offender for protection reasons and an assessment of the 
offender’s progress towards rehabilitation. 


Given that the severity of the sanction imposed on an offender under the 
Commission’s proposals is to be proportionate to the gravity of the offence and 
the degree of responsibility of the offender, it would be inconsistent to 
effectively alter the sentence for different reasons. As well, there are other 
considerations that make the existence of discretionary early release (parole) 
problematic. 


8.7.1 Uncertainty 


In the first place, parole release adds a great deal of uncertainty to the 
sentencing system. A person sentenced to a term of six years in a penitentiary 
could be released on day parole after one year, or on full parole after two years, 
or might be refused parole and would be eligible for release (because of earned 
remission) on mandatory supervision after four years. Assuming good 
behaviour in the institution, then, one inmate sentenced to six years could 
spend up to four times the amount of time in custody that another inmate also 
sentenced to six years could spend. If the original six year sentences were both 
set in proportion to the offence, violation of the principle of proportionality and 
inequity result if one offender spends up to four times as long in prison as 
another offender, when the same sentences were initially imposed. 
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Although the case law is somewhat unclear as to what role the possiblity 
of early release should play in determining the length of a prison sentence, the 
majority of trial judges report that they sometimes take into account the 
possibility of parole being granted when they determine a sentence. Given the 
fact that judges do not know how the parole board might, in years to come, 
decide on a parole application, this kind of second guessing can only add 
uncertainty and inequity to an already uncertain and sometimes inequitable 
system. 


8.7.2 Equalization 


Second, there is evidence that for certain offences, the effect of full parole 
release is to equalize sentences; those sentenced to long terms of imprisonment 
tend to serve a smaller portion of their sentence in custody than do those 
originally given shorter sentences. Although under the current law such effects 
might be permissible, they make no sense in a system based on the principle 
that the sanction should be proportionate to the gravity of the offence and the 
responsibility of the offender. 


8.7.3 Lack of Purpose 


Probably the most powerful argument against parole is that it serves none 
of its stated purposes in the current system nor would it serve any rational 
purpose in the context of the Commission’s proposals. It is essentially a 
structure based on a rehabilitation model. If sentencing were based primarily 
on rehabilitation and if offenders were rehabilitated in prison, and if we could 
determine with a high degree of certainty that a person had been rehabilitated, 
parole would make sense. Neither the present system nor the Commission’s 
proposals have these characteristics. The Commission has, therefore, 
recommended that full parole be abolished. 


8.7.4 Integrated Recommendations 


Although offenders would generally serve a longer proportion of their 
sentence in custody, the recommendation to eliminate parole does not 
necessarily imply that there would be an overall increase in the length of time 
that offenders will serve in custody. As has already been noted, it is important 
to consider the Commission’s integrated set of recommendations in order to 
understand the full impact of changes. The elimination of parole (and the 
reduction of the proportion of the sentence that can be remitted) must be 
accompanied by a reduction of the length of custodial sentences that are 
imposed in order to achieve the same overall average result. If the length of 
custodial sentences remains the same, the resulting growth of the prison 
population may prove to be unmanageable for the correctional authorities. 


8.8 Earned Remission 


The earning of some time off the original sentence for good behaviour in 
the institution does not present the same difficulties inherent in a system of full 
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parole release. Various purposes can be served by allowing a portion of a 
sentence to be remitted. Among the purposes served are that it allows a form of 
relatively non-coercive administrative control, it provides an incentive for 
inmates to behave appropriately, and it may provide an incentive for inmates to 
engage in productive training. There is no need, however, for the amount that 
is to be remitted to be large. Since the Commission’s proposals are based, in 
part, on the idea that we should move closer to “real time” sentencing, the 
Commission recommends that this portion be relatively small. Specifically, it 
recommends that an inmate be able to earn (for behaving acceptably) one day 
for each three days of good behaviour. At present the inmate can earn one day 
for every two days served. 


8.8.1 Withholding Release 


In rare circumstances where the inmate has been convicted of one of a list 
of serious violent offences which caused death or serious harm and where the 
Sentence Administration Board (the body created to, among other things, 
monitor conditions of release on remission) is satisfied that the inmate is likely 
to commit, prior to the warrant expiry date, an offence causing death or serious 
bodily harm, the Board would have the power, as the National Parole Board 
has at present, to withhold release on remission. 


8.8.2 The Issue of Supervision 


At present, federal inmates released on remission are released on 
“mandatory supervision”. The term is misleading since although the conditions 
of release are mandatory, the inmate cannot realistically be considered to be 
supervised. Resources are not and cannot be made available to supervise 
adequately all offenders released on remission. The Commission recommends, 
therefore, that all offenders be released without conditions unless the Sentence 
Administration Board (on the recommendation of the trial judge or on its own 
initiative) feels that conditions are required. Assistance, on a voluntary basis, 
should be provided to all inmates. 


8.9 Open Custody 


Given that the Commission’s recommendations with regard to sentences of 
imprisonment are designed to create a closer correspondence between the 
sentence that is handed down by the judge and what actually happens to the 
offender, it follows that judges should be given additional power and 
responsibility to determine, within certain parameters, the nature of the facility 
where the offender should serve his sentence. At the moment, there are a 
number of correctional facilities that could be considered to be forms of “open 
custody”. By letting the judge determine the type of custody as part of the 
sentence, the expectations of the offender and members of the public will be 
more likely to match the reality of what happens. 


JS 


8.10 Guidelines 


The Commission has recommended that the full range of sanctions — 
from community sanctions to the maximum term of imprisonment associated 
with a given offence — be available for consideration by the judge in 
determining the appropriate sentence for each offence. Another element that is 
necessary to provide adequate guidance to the judge is a rationale for 
sentencing. These are the only parts of the overall package of guidance to the 
judge which are mandatory: the judge must sentence the offender within the 
statutory limits, and he must do so in line with the principles approved by 
Parliament. 


As a method of providing guidance to judges in determining the 
appropriate sanction this is not sufficient. A judge should receive advice on 
three other points: (a) the kind of sanction that is normally appropriate for 
cases such as the one in question, (b) an indication of the expected quantum 
(for sanctions such as imprisonment or fines), and (c) a procedure for 
departing from the normal sanction or range in appropriate cases. 


This Commission recommends that guidelines be created for each criminal 
offence. Although such guidelines would be presumptive, the judge could give a 
sentence outside the guidelines if it was appropriate to do so and if explicit 
reasons for the departure were given. It is expected that sentencing judges 
would find the guidelines useful and reasonable and that they would generally 
follow them. However it would be inappropriate for judges to always sentence 
within the guidelines because to do so would, in many instances, result in 
granting ordinary treatment to extraordinary cases. 


The guidelines for the more serious and/or the most frequently committed 
offences would be in two parts. First, the guideline would inform the judge 
whether the presumptive sentence would involve a community sanction or 
would include a term of imprisonment. All offences have been assigned one of 
four presumptions: in (custody), out (community sanction), qualified in 
(custody unless it is a minor instance of the offence and the offender has no 
relevant criminal record) and qualified out (community sanction unless it is a 
serious instance of the offence and the offender has a relevant criminal record). 


Second, for those offences involving a presumption of custody, a 
presumptive range is provided. For practical reasons only, the Commission has 
not provided numerical presumptive ranges for all offences. Instead, it chose to 
present prototypes of numerical ranges for a sample of offences. 


The guidelines also provide a non-exhaustive list of aggravating and 
mitigating circumstances which may be used to determine the sentence within 
the presumptive range (for sentences involving custody) and which also serve as 
grounds for departing from the guidelines. 
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Guidelines that have a real impact on sentencing are important not only 
because they are a means of achieving sentencing goals such as fairness and 
equity, but also because they are the only way of ensuring that some of the 
Commission’s other proposals — the abolition of parole and the reduction of 
remission — can come into effect without increasing dramatically and quickly 
prison populations. Under the Commission’s proposals, inmates would serve a 
considerably higher portion of their sentences in custody. Even to maintain the 
same level of incarceration, it is imperative that sentences change. 


Many people have expressed concerns to the Commission that certain 
types of guidelines would restrict unduly the discretion of the judge in imposing 
sentences. The Commission’s proposals would structure rather than eliminate 
discretion. They would suggest a type and/or range of sentence to the judge; 
they would not ultimately be compelling on the judge. Furthermore, the 
guidelines would not be fixed by legislation in such a way that it would be 
almost impossible to change them. The Commission has recommended that 
they be continually evaluated and updated by a permanent sentencing 
commission. Indeed, this commission could revise the guidelines taking into 
account general changes that have occurred in Canadian society or in the 
criminal justice system rather than on an offence-by-offence basis. 


8.10.1 Courts of Appeal 


The Courts of Appeal also have an important role to play with respect to 
the guidelines. Crown and defence would maintain their current right to appeal 
sentences. Courts of Appeal would also be given the power to modify, for their 
province, the presumptive range for sentences of imprisonment if there were 
substantial and compelling reasons to do so. 


8.10.2 A Permanent Sentencing Commission 


A permanent sentencing commission is proposed that would have the 
responsibility to create, evaluate, and update these guidelines. This commis- 
sion, like the Canadian Sentencing Commission, would be broadly based. It 
would, in the development of guidelines, consult with a judicial advisory 
council, the membership of which would consist of a majority of trial judges. 
These guidelines would be tabled in Parliament and would come into force (as 
guidelines) unless a resolution rejecting them was adopted by the House of 
Commons within a specified period of time. 


8.10.3 Presumptive Guidelines 


The Commission chose a middle ground on guidelines. It rejected 
guidelines that are strictly advisory. They have been shown to be ineffective in 
other jurisdictions. This is not surprising, in part because if they were seen to 
be useful, judges would, themselves, have developed such guidelines. No 
legislative change is necessary for judges to create a system of advice and yet 
no such system exists in Canada. The Commission also rejected all forms of 
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mandatory sentencing systems where a sentence would be rigidly pre- 
determined as soon as a judge had ascertained the existence of certain 
characteristics of the case. Such a rigid system was seen as not allowing for 
adequate individualization of sentences. Similarly, the Commission rejected all 
forms of formally legislated guidelines. It was felt that overall sentencing 
policy such as the purposes and principles of sentencing must be dealt with by 
Parliament as formal legislation. It was also felt that Parliament should have 
some say in the further determination of that policy by giving the House of 
Commons the power to reject, by resolution, presumptive sentencing guidelines 
proposed by a permanent sentencing commission. Legislative presumptive 
guidelines, however, were rejected by the Commission for the following 
reasons: (a) they would be too cumbersome and difficult to change, (b) it was 
felt that the involvement of Parliament at this level although necessary should 
be minimal and more in the nature of general overview than detailed 
consideration and (c) in a presumptive system of guidelines, ultimate authority 
to determine a particular sentence should rest with the trial judge, subject only 
to appellate review. 


8.11 Community Sanctions 


As previously mentioned, the Commission recommends that all sanctions 
other than custody (e.g., those involving community programs or resources, or 
those that involve compensation to the community such as fines or compensa- 
tion to the victim) be referred to as community sanctions. They should not be 
thought of as “alternatives” to imprisonment, but rather as appropriate 
sanctions in their own right. The Commission recommends greater use of 
community sanctions, but that this greater use be accomplished in a principled 
way. Through the use of guidelines, mechanisms can be put in place to 
minimize the likelihood that community sanctions would be used inconsistently 
and as add-ons to an otherwise adequate sentence. 


The Commission makes general recommendations on the need to increase 
the use of all community sanctions. The Commission also makes detailed 
recommendations on the use of two community sanctions: fines and restitution. 
It looked at fines because they are imposed frequently. Also there is evidence of 
disparity in the impact of fine default on identifiable groups (e.g., native 
offenders and women). Furthermore, those who fail to pay fines contribute 
significantly to prison populations. The Commission examined restitution 
because it is an appropriately constructive sanction which helps to meet some 
of the needs of victims. 


The Commission recommends that fines be imposed only in circumstances 
where an inquiry reveals it is appropriate to do so. There is no point in 
imposing a fine on someone who cannot pay. Thus the Commission recom- 


mended that before a fine is imposed, an inquiry as to the offender’s ability to 
pay be carried out. 


The Commission recommends that we abandon the almost automatic use 
of imprisonment for fine default. An offender could only be incarcerated for 
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wilful default and only after other methods of collection have been exhausted 
or were determined to be inappropriate by the court. Finally, if a person were 
to be incarcerated for wilful default, the Commission is recommending a fixed 
conversion table which translates dollar amounts of fines into custodial terms. 


The Commission also recommends that restitution be used more 
frequently in order to encourage the offender to take responsibility for his acts 
and, of course, as a way in which victims can be compensated. 


8.12 Plea Bargaining 


The Commission, by its terms of reference, had to examine the relation- 
ship between guidelines and matters related to plea negotiations. With the 
sentence that a convicted offender received being more explicitly linked to the 
offence of conviction, the practice of plea bargaining becomes more crucial. 
Plea bargaining can undermine the equity of a sentencing system by distorting 
the relationship between the criminal activities which led to the conviction of 
the offender and the sanction that is imposed. 


The Commission rejected the idea of recommending that plea bargaining 
should be abolished. Such a recommendation was seen as unrealistic and 
furthermore was seen as effectively only transferring discretion to people in less 
visible parts of the criminal justice system. Thus the Commission focused on 
mechanisms to enhance visibility and accountability in the plea bargaining 
process and recommends that procedures be developed by the relevant 
authorities to make the plea bargaining process more open (for example, by 
generally requiring full disclosure of a plea agreement in open court). 
Furthermore, the Commission recommends that guidelines be developed which 
direct the Crown to keep victims informed of the process and to take their 
views into account. It further recommends that prior to the acceptance of a 
plea bargain, Crown counsel should generally be required to receive and 
consider a statement of the facts of the offence and its impact on the victim. In 
the end, however, the judge would, of course, retain ultimate authority to 
impose the sentence independent of any agreement regarding sentence between 
Crown and defence counsel. 


9. Conclusion 


The Commission has recommended a uniquely Canadian solution to the 
problems that exist in sentencing in Canada. It differs in material ways from 
solutions suggested elsewhere. It is an integrated package that would make 
sentencing more equitable, understandable and predictable. If implemented, it 
would have a profound impact on sentencing in Canada. However, its 
implementation would not result in a radical change of the nature of the 
sentencing process itself. The Commission’s proposals seek to chart a middle 
ground between unfettered discretion on the one hand and rigidity on the other. 
This can be achieved through a combination of legislation (i.e. purpose and 
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principles of sentencing) and more flexible means (i.e. presumptive guidelines 
that are not fixed in legislation although subject to the tacit approval of the 
House of Commons). Those parts of the proposal which would be enacted as 
legislation would be binding on the system; those parts that are not (e.g. 
guidelines) would be presumptive. It is, therefore, a set of integrated proposals 
which, by representing a middle ground, is susceptible to criticism from both 
sides. Nevertheless, the Commission views its proposals as realistic and 
feasible. Sentencing should change in Canada. It is too important to be left to 
develop in an ad hoc manner. The adoption of the proposals in this report 
would significantly improve the sentencing process in Canada. 
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Complete List of Recommendations 


Chapter 6 


6.1 


6.2 


The Commission recommends that the fundamental purpose of 
sentencing be formulated thus: It is recognized and declared that in a 
free and democratic society peace and security can only be enjoyed 
through the due application of the principles of fundamental justice. In 
furtherance of the overall purpose of the criminal law of maintaining a 
just, peaceful and safe society, the fundamental purpose of sentencing is 
to preserve the authority of and promote respect for the law through the 
imposition of just sanctions. 


The Commission recommends the following Declaration of Purpose and 
Principles of Sentencing be adopted by Parliament for inclusion in the 
Criminal Code: 


Declaration of Purpose and Principles of Sentencing 
1. Definitions 


“Sentencing” is the judicial determination of a legal sanction to be 
imposed on a person found guilty of an offence. 


“Sanction” includes an order or direction made under subsection 
662.1(1) (absolute or conditional discharge); subsection 663(1)(a) 
(suspended sentence and probation); subsection 663(1)(b) (probation 
with imprisonment or fine); sections 653 and 654 (restitution); 
subsections 646(1) and (2), section 647 and subsection 722(1) (fine); 
subsections 160(4), 281.2(4), 352(2) and 359(2) (forfeiture); 
subsections 98(2) and 242(1) and (2) (prohibition); subsection 
(663(1)(c) (intermittent term of imprisonment); and a term of 
imprisonment. 


(Note: The definition of sanction is intended to include all 
sentencing alternatives provided for in the Criminal Code. Section 
numbers refer to Code provisions as they currently exist). 
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2. Overall Purpose of the Criminal Law 


It is hereby recognized and declared that the enjoyment of peace 
and security are necessary values of life in society and consistent 
therewith, the overall purpose of the criminal law is to contribute to the 
maintenance of a just, peaceful and safe society. 


3. Fundamental Purpose of Sentencing 


It is further recognized and declared that in a free and democratic 
society peace and security can only be enjoyed through the due 
application of the principles of fundamental justice. In furtherance of 
the overall purpose of the criminal law of maintaining a just, peaceful 
and safe society, the fundamental purpose of sentencing is to preserve 
the authority of and promote respect for the law through the imposition 
of just sanctions. 


4. Principles of Sentencing 


Subject to the limitations prescribed by this or any other Act of 
Parliament, the sentence to be imposed on an offender in a particular 
case is at the discretion of the court which, in recognition of the inherent 
limitations ®n the effectiveness of sanctions and the practical contraints 
militating against the indiscriminate selection of sanction, shall exercise 
its discretion assiduously in accordance with the following principles: 


a) The paramount principle governing the determination of a 
sentence is that the sentence be proportionate to the gravity of 
the offence and the degree of responsibility of the offender for 
the offence. 


b) Second, the emphasis being on the accountability of the 
offender rather than punishment, a sentence should be the least 
onerous sanction appropriate in the circumstances and the 


maximum penalty prescribed for an offence should be imposed 
only in the most serious cases. 


c) Subject to paragraphs (a) and (b) the court in determining the 
sentence to be imposed on an offender shall further consider 
the following: 


i) any relevant aggravating and mitigating circumstances; 


d) 


Chapter 8 


il) 


iii) 


a sentence should be consistent with sentences imposed on 
other offenders for similar offences committed in similar 
circumstances; 


the nature and combined duration of the sentence and any 
other sentence imposed on the offender should not be 
excessive; 


a term of imprisonment shouid not be imposed, or its 
duration determined, solely for the purpose of rehabilita- 
tion; 

a term of imprisonment should be imposed only: 

aa) to protect the public from crimes of violence, 


bb) where any other sanction would not sufficiently 
reflect the gravity of the offence or the repetitive 
nature of the criminal conduct of an offender, or 
adequately protect the public or the integrity of the 
administration of justice, 


cc) to penalize an offender for wilful non-compliance 
with the terms of any other sentence that has been 
imposed on the offender where no other sanction 
appears adequate to compel compliance. 


In applying the principles contained in paragraphs (a), (b), and 
(c), the court may give consideration to any one or more of the 
following: 


i) 


denouncing blameworthy behaviour; 

deterring the offender and other persons from committing 
offences; 

separating offenders from society, where necessary; 
providing for redress for the harm done to individual 
victims or to the community; 


promoting a sense of responsibility on the part of 
offenders and providing for opportunities to assist in their 
rehabilitation as productive and law-abiding members of 


society. 


8.1 The Commission recommends the abolition of mandatory minimum 
penalties (fines and periods of incarceration), for all offences except 


murder and high treason. 


8.2 The Commission recommends that mandatory prohibition orders be 
further studied in light of the proposed sentencing framework. 
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For offences other than murder and high treason, the Commission 
recommends that the current penalty structure be repealed and replaced 
by the following penalty structure: 


12 years 
9 years 
6 years 
3 years 
1 year 
6 months 


The Commission recommends that hybrid offences be abolished and 
reclassified as offences carrying a single maximum penalty of 6 months, 
1 year, 3 years, 6 years, 9 years or 12 years imprisonment. 


The Commission recommends that the dangerous offender provisions in 
the Criminal Code be repealed. 


The Commission recommends that, according to explicit criteria, the 
court be given the power to impose an exceptional sentence exceeding 
the maximum sentence for specified offences by up to 50%, following the 
procedure specified in this report. 


The Commission recommends that the use of consecutive and concurrent 
sentences for multiple offence sentencing be replaced by the use of the 
total sentence. 


The Commission recommends the introduction of a provision in the 
Criminal Code similar to that proposed in subsection 668.17(10) of the 
Criminal Law Reform Act, 1984 (Bill C-19). 


The Commission recommends the introduction of a provision in the 
Criminal Code similar to that proposed in subsection 668.24(a) of the 
Criminal Law Reform Act, 1984 (Bill C-19). 
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The Commission recommends the abolition of full parole, except in the 
case of sentences of life imprisonment. 


The Commission recommends that earned remission be retained by way 
of credits awarded for good behaviour which may reduce by up to one- 
quarter the custodial portion of the sentence imposed by the judge. 


The Commission recommends that all offenders be released without 
conditions unless the judge, upon imposing a sentence of incarceration, 
specifies that the offender should be released on conditions. 


10.4 


10.5 


10.6 


10.7 


10.8 


10.9 


10.10 


10.11 


10.12 


10.13 


10.14 


The Commission recommends that a judge may indicate certain 
conditions but the releasing authority shall retain the power to specify 
the exact nature of those conditions, modify or delete them or add other 
conditions. 


The Commission recommends that the nature of the conditions be 
limited to explicit criteria with a provision that if the judge or the 
releasing authority wishes to prescribe an “additional” condition, they 
must provide reasons why such a condition is desirable and enter the 
reasons on the record. 


The Commission recommends that where an offender, while on 
remission-based release, commits a further offence or breaches a 
condition of release, he or she shall be charged with an offence of 
violating a condition of release, subject to a maximum penalty of one 
year. 


The Commission recommends that voluntary assistance programs be 
developed and made available to all inmates prior to and upon release 
from custody to assist them in their re-integration into the community. 


The Commission recommends that a Sentence Administration Board be 
given the power to withhold remission release according to the criteria 
specified in the recently enacted legislation: An Act to Amend the 
Parole Act and the Penitentiary Act. 


The Commission recommends that all inmates be eligible to participate 
in a day release program after serving two-thirds of their sentence, with 
the exception of those who meet the criteria for withholding remission 
release. 


The Commission recommends that the granting of special leave 
according to explicit criteria remain at the discretion of the prison 
administration. Inmates shall be eligible for special leave passes 
immediately upon being placed in custody. 


The Commission recommends that parole by exception be abolished and 
that cases where the inmate is terminally ill or where the inmate’s 
physical or mental health is likely to suffer serious damage if he or she 
continues to be held in confinement shall be dealt with by way of the 
Royal Prerogative of Mercy. 


The Commission recommends that the Sentence Administration Board 
should conduct the necessary review and forward submissions regarding 
clemency to the Solicitor General. 


The Commission recommends that Canadian immigration law should be 
amended to provide the necessary authority for the deportation of 
convicted offenders in specified circumstances. 


The Commission recommends that where a judge imposes a custodial 
sanction, he or she may recommend the nature of the custody imposed. 
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10.15 


10.16 


10.17 


10.18 


10.19 


10.20 


The Commission further recommends that federal and provincial 
governments provide the necessary resources and financial support for 
the establishment and maintenance of open custody facilities. 


The Commission recommends that the mandatory life imprisonment 
sentence be retained for first and second degree murder and high 


treason. 


The Commission recommends that inmates serving sentences for first 
degree murder or high treason be eligible for release on conditions after 
serving a minimum of 15 years up to a maximum of 25 years in custody. 
The court would set the date of eligibility for release within that limit. 


The Commission recommends that inmates serving a life sentence for 
second degree murder be eligible for release on conditions after serving a 
minimum of ten years, and a maximum of 15 years in custody. The 
court would set the date of eligibility for release within that limit. 


The Commission recommends that at the eligibility date, the inmate 
have the burden of demonstrating his or her readiness for release on 
conditions for the remainder of the life sentence. 


The Commission recommends that the ineligibility period set by the 
court be subject to appeal. 
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The Commission recommends that written reasons be provided every 
time the judge imposes a sentence which departs from the sentencing 
guidelines. 


The Commission recommends that a sentence, whether it is within the 
sentencing guidelines or departs from them, can be appealed either by 
the defendant or the Crown prosecutor. 


The Commission recommends that the sentencing guidelines should be 
tabled in the House of Commons by the Minister of Justice within 15 
days of their receipt and would come into effect at the expiry of 90 days 
unless rejected by negative resolution of the House of Commons. In 
order to be considered, such a resolution would have to be presented by a 
minimum of 20 members of the House. 


The Commission recommends that the Statutory Instrument Act be 


amended specifically to exclude the national sentencing guidelines from 
the application of the Act. 


The Commission recommends that four presumptions be used to provide 
guidance for the imposition of custodial and non-custodial sentences: 


° unqualified presumptive disposition of custody 
* unqualified presumptive disposition of non-custody 
° qualified presumptive disposition of custody 


° qualified presumptive disposition of non-custody. 


11.6 The Commission recommends that the presumptive dispositions assigned 


11.8 
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by the Canadian Sentencing Commission to the offences defined in the 
Criminal Code, the Narcotic Control Act and the Food and Drugs Act 
(Parts III, IV) be adopted as national sentencing guidelines for Canada. 


The Commission recommends that the guideline prototypes that it has 
developed be adopted as providing the basis for the formulation of a 
complete set of national numerical sentencing guidelines for Canada. 


The Commission recommends that the following list of aggravating and 
mitigating factors be adopted as the primary grounds to justify 
departures from the guidelines: 


Aggravating Factors 


Presence of actual or threatened violence or the actual use or 
possession of a weapon, or imitation thereof. 


Existence of previous convictions. 

Manifestation of excessive cruelty towards victim. 

Vulnerabilty of the victim due, for example, to age or infirmity. 
Evidence that a victim’s access to the judicial process was impeded. 
Existence of multiple victims or multiple incidents. 

Existence of substantial economic loss. 

Evidence of breach of trust (e.g., embezzlement by bank officer). 


Evidence of planned or organized criminal activity. 


Mitigating Factors 


Absence of previous convictions. 
Evidence of physical or mental impairment of offender. 


The offender was young or elderly. 
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Evidence that the offender was under duress. 
Evidence of provocation by the victim. 
Evidence that restitution or compensation was made by offender. 


Evidence that the offender played a relatively minor role in the 
offence. 


In order t« facilitate the process of providing explicit justification for 
departing from the guidelines, the Commission recommends that the 
following principles respecting the use of aggravating and mitigating 
factors be incorporated to the sentencing guidelines: 


Identification: when invoking aggravating and mitigating factors, the 
sentencing judge should identify which factors are considered to be 
mitigating and which factors are considered to be aggravating. 


Consistency: when invoking a particular factor, the judge should identify 
which aspect of the factor has led to its application in aggravation or 
mitigation of sentence. (For example, rather than merely referring to the 
age of the offender, the judge should indicate that it was the offender’s 
youth which was considered to be a mitigating factor or the offender’s 
maturity which was considered to be an aggravating factor. This would 
prevent the inconsistent use of age as an aggravating factor in one 
situation and as a mitigating factor in a comparable situation.) 


Specificity: the personal circumstances or characteristics of an offender 
should be considered as an aggravating factor only when they relate 
directly to the commission of the offence. (For example, a judge might 
consider an offender’s expertise in computers as an aggravating factor in 
a computer fraud case but the above principles would preclude the court 
from considering the lack of education of a convicted robber as an 
aggravating circumstance.) 


Legal rights: the offender’s exercise of his legal rights should never be 
considered as an aggravating factor. 


The Commission recommends that time spent in custody before the 
sentence is imposed should count towards any sentence of imprisonment 
imposed following conviction. This time shall be credited on a one-to-one 
ratio with time served after conviction. An offender may earn remission 
upon time served prior to sentencing. 


The Commission recommends the establishment of a Judicial Advisory 
Committee which would act in an advisory capacity to the permanent 
sentencing commission, in the formulation of amendments to the 
original sentencing guidelines to be submitted to Parliament. Further- 
more, the membership of the Judicial Advisory Committee should be 


composed of a majority of trial court judges from all levels of courts in 
Canada. 


11.12 The Commission recommends that the Criminal Code be amended to 


grant explicitly to the Courts of Appeal the power to make sentencing 
policy and, for substantial and compelling reasons to amend the 
presumptive custodial ranges determined by this Commission and by its 
successor, the permanent sentencing commission. 
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The Commission recommends that the federal and provincial 
governments provide the necessary resources and financial support to 
ensure that community programs are made available and to encourage 
their greater use. 


The Commission recommends the development of mechanisms to 
provide better information about sentencing objectives to sentence 
administrators. 


The Commission recommends that a transcript of the sentencing 
judgment be made available to the authorities involved in the 
administration of the sentence. 


The Commission recommends that court officials, corrections personnel 
and other sentence administrators meet and discuss the parameters of 
authority in criminal justice administration, sentencing objectives and 
other issues in sentencing. 


The Commission recommends the development of mechanisms to 
provide better information about alternative sentencing resources to the 
judiciary. 


The Commission recommends that feedback to the courts regarding the 
effectiveness of sanctions be provided on a systematic basis. 


The Commission recommends that prior to imposing a particular 
community sanction, the sentencing judge be advised to consult or 
obtain a report respecting the suitability of the offender for the sanction 
and the availability of programs to support such a disposition. 


The Commission endorses the general policy in the Criminal Law 
Reform Act, 1984 (former Bill C-19) that community sanctions be 
developed as independent sanctions. The Commission recommends that 
the federal government enact legislation which reflects the sentencing 
proposals in the Criminal Law Reform Act, 1984 (Bill C-19). The 
Commission further recommends that additional proposals be examined 
by the permanent sentencing commission and by the federal and/or 
provincial governments for further review, development and implemen- 
tation. 


The Commission recommends that community sanctions be defined and 
applied as sanctions in their own right. 
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12.10 The Commission recommends that specific guidance be developed, 
either by the permanent sentencing commission or by a body specifically 
mandated to study this issue, respecting when particular community 
sanctions should be imposed. 


12.11 The Commission recommends that the permanent sentencing 
commission consider the feasibility of developing criteria and principles 
which permit the comparison of individual community sanctions and 
which attempt to standardize their use (e.g., X dollars is the equivalent 
of Y hours of community service). 


12.12 The Commission recommends that the judiciary retain primary control 
over the nature and conditions attached to community sanctions. 


12.13 The Commission recommends that the permanent sentencing 
commission include in its review of community sanctions both those 
dispositions imposed by the judge at the time of sentencing and 
administrative programs in the custodial setting which affect the degrees 
of incarceration to which an inmate is subject. 


12.14 The Commission recommends that the Criminal Code be amended to 
permit the imposition of a fine alone even for those offences which are 
punishable by a term of imprisonment of more than five years. 


12.15 The Commission recommends that fines be available for all offences 
(except life sentences) regardless of the maximum penalty provided and 
in spite of the fact that some offences would have presumptive “in” 

designations. Where the imposition of a fine would constitute a 

departure from the presumptive disposition, it should be justified with 


reasons. 


12.16 The Commission recommends that for those offences for which a judge 
has decided to impose a community disposition, a pecuniary sanction 
such as a fine be considered as a first alternative for the more serious 
offences and for the more serious instances of the lesser offences. 


12.17 The Commission recommends that a restitution order be imposed when 
the offence involves loss or damage to an individual victim. A fine should 
be imposed where a public institution incurs loss as a result of the 
offence or damage caused to public property. 


12.18 The Commission recommends that where the offence carries a 
presumptive “out” disposition, greater use be made of fines where the 
offender has benefitted financially from the commission of the offence. 


12.19 The Commission recommends that the permanent sentencing 
commission should consider ways of assisting the courts in the 
determination of equitable fines on offenders of varying means so as to 
maximize equality of impact. The Swedish day-fine system is an 
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12.20 


1291 


1222 


12:23 


12.24 


12.25 


12.26 


example to be studied. Meanwhile, the provinces should be encouraged 
to institute pilot projects on the use of day-fine systems. 


The Commission recommends that once it has been decided that a fine 
may be the appropriate sanction, consideration must be given to whether 
It is appropriate to impose a fine on the individual before the court. The 
amount of the fine and time for payment must be determined in 
accordance not only with the gravity of the offence, but also with the 
financial ability of the offender. Further to the above principle, prior to 
the imposition of a fine, the court should inquire into the means of the 
offender to determine his ability to pay and the appropriate mode and 
conditions of payment. 


The Commission recommends that where the limited means of an 
offender permits the imposition of only one pecuniary order, priority be 
given to an order of restitution, where appropriate. 


The Commission recommends a reduction in the use of imprisonment for 
fine default. 


The Commission recommends that a quasi-automatic prison term not be 
imposed for fine default and that offenders only be incarcerated for 
wilful breach of a community sanction. 


The Commission recommends that section 648 of the Criminal Code be 
retained. 


The Commission recommends that the payment of fines be enforced in 
accordance with the model for fine default described on pages 382-384. 


The Commission recommends that the following national conversion 
table be used for the assessment of default periods where incarceration is 
imposed for wilful non-payment of a fine: 


For the portion 


of the sum between: Per diem rate: Prison days: 
$1 — $150 2 6 
$151 — $300 30 CS = 10 
$301 — $500 35 11+ 6= 17 
$501 — $800 40 Lleol ee) 
$801 — $1200 45 25+ 9= 34 
$1201 — $2000 50 344+ 16= SO 
$2001 — $4000 60 50+ 33 = 83 
$4001 — $7000 70 83 + 43 = 126 
$7001 — $10,000 80 126 + 38 = 164 
$10,001 — $15,000 90 164 + 56 = 220 
$15,001 — $20,000 100 220 + 50 = 270 
$20,001 — $25,000 110 270 + 45 = 315 
$25,001 + Judge’s discretion 315 + discretion 

of the judge. 
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The Commission recommends that the Criminal Code clarify the 
distinction between compensation and restitution by providing a 
definition of restitution which is used consistently throughout the Code. 


The Commission recommends that restitution in the Criminal Code be 
understood to include the return of property obtained by the commission 
of the offence, the payment of money for the ascertainable loss, damage 
or destruction of property and/or the payment of money for the 
ascertainable loss or injury suffered as a result of the commission of the 
offence, by the offender to the victim. 


The Commission recommends that compensation be understood as 
contribution or payment by the state to the victim of the offence for loss 
or injury suffered as a result of the commission of the offence. 


The Commission recommends that its fine default model also apply to 
the enforcement of restitution orders. 


The Commission recommends that the Criminal Code provisions be 
expanded and permit an order of restitution to be imposed as a separate 
sanction or in combination with other sanctions. 


Prior to the imposition of an order of restitution, the sentencing judge 
shall inquire, or cause to be conducted, an inquiry into the present or 
future ability of the offender to make restitution or to pay a fine. 


An order of restitution shall include consideration of: 


i) property damages incurred as a result of the crime, based on 
actual cost of repair (or replacement value); 


ii) medical and hospital costs incurred by the victim as a result of 
the crime; and 


iii) earnings lost by the victim (before the date of sentencing) as 
a result of the crime including earnings lost while the victim was 


hospitalized or participating in the investigation or trial of the 
crime. 


As between the enforcement of an order of restitution and other 
monetary sanctions, priority should be given to restitution. 


Chapter 13 
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The Commission recommends that the interests of the victim in plea 
negotiations continue to be represented by Crown counsel. To encourage 
uniformity of practice across Canada, the responsible federal and 
provincial prosecutorial authorities should develop guidelines which 
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direct Crown counsel to keep victims fully informed of plea negotiations 
and sentencing proceedings and to represent their views. 


The Commission recommends that, where possible, prior to the 
acceptance of a plea negotiation, Crown counsel be required to receive 
and consider a statement of the facts of the offence and its impact upon 
the victim. 


The Commission recommends that the sentencing judge inquire of the 
defendant whether he or she understands the plea agreement and its 
implications and, if he or she does not, the judge should have the 
discretion to strike the plea or sentence. 


The Commission recommends that federal and provincial prosecutorial 
authorities collaborate in the formulation of standards or guidelines for 
police respecting over-charging and/or inappropriate multiple charging. 


The Commission recommends that the relevant federal and provincial 
authorities give serious consideration to the institution of formalized 
screening mechanisms to permit, to the greatest extent practicable, the 
review of charges by Crown counsel prior to their being laid by police. 


The Commission recommends that police forces develop and/or augment 
internal review mechanisms to enhance the quality of charging decisions 
and, specifically, to discourage the practice of laying inappropriate 
charges for the purpose of maximizing a plea bargaining position. 


The Commission recommends that the relevant federal and provincial 
prosecutorial authorities establish a policy (guidelines) restricting and 
governing the power of the Crown to reduce charges in cases where it 
has the means to prove a more serious offence. 


The Commission recommends that the appropriate federal and 
provincial authorities formulate and attempt to enforce guidelines 
respecting the ethics of plea bargaining. 


The Commission recommends a mechanism whereby the Crown 
prosecutor would be required to justify in open court a plea bargain 
agreement reached by the parties either in private or in chambers unless, 
in the public interest, such justification should be done in chambers. 


13.10 The Commission recommends that the trial or sentencing judge never be 


13711 


a participant in the plea negotiation process. This recommendation is not 
intended to preclude the judge from having the discretion to indicate in 
chambers the general nature of the disposition or sentence which is 
likely to be imposed upon the offender in the event of a plea of guilty. 


The Commission also recommends that the Criminal Code be amended 
to expressly provide that the court is not bound to accept a joint 
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submission or other position presented by the parties respecting a 
particular charge or sentence. 


The Commission recommends the development of a mechanism to 
require full disclosure in open court of the facts and considerations 
which formed the basis of an agreement, disposition or order arising out 
of a pre-hearing conference. 


The Commission recommends that an in-depth analysis of the nature 
and extent of plea bargaining in Canada be conducted by the federal 
and provincial governments or by a permanent sentencing commission. 


Chapter 14 


14.1 


14.2 


14.3 


14.4 
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The Commission recommends that the Criminal Code be amended to 
provide for the establishment and maintenance of a permanent 
sentencing commission. 


The Commission recommends that the permanent sentencing 
commission be given the independent authority to collect the data 
necessary to carry out its mandate. This would include the authority, 
similar to that given to Statistics Canada, to enlist the co-operation of 
the provinces. 


The (Commission recommends that the permanent sentencing 
commission rely, where necessary in the early years, on special ad hoc 
surveys of sentencing practice. 


The Commission recommends that a budget sufficient for collecting the 
sentencing data necessary to carry out its responsibilities be allocated to 
the permanent sentencing commission. 


Copies of the full text of the Report of the Canadian Sentencing 
Commission can be obtained by sending a cheque or money order to the order 
of the Receiver General and addressed to the Canadian Government 
Publishing Centre, Ottawa. Canada, KIA 0S9. 


The price is $24.75. Please use the order form provided below. 


ORDER FORM (Piease print) [J Account No. 
NAME O Enclosed $ 


FIRM Pina AREREEORS 
D MasterCard | || | ti tt I | 


ADDRESS 


Expiry Date 
CITY Bank 
PROVINCE POSTAL CODE Signature 


NE Dos 


Order must be prepaid by postal money order Also available through authorized bookstore 
or cheque made to the order of the Receiver agents or your local bookseller. Add 20% to 
General for Canada and addressed to the prices for books to be shipped outside Canada. 
Canadian Government Publishing Centre, Payable in Canadian funds. 


Ottawa, Canada K1A 0S9. 
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